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rights would operate iTl connection with a particua
lar Commission case ;

adapt a pravis~_an which would authorize the
Commission to exempt a particular case from
triggering application of a limitation on ves
of rights ;

6, provide that the limitation an the vesting of
rights would not apply to an amendment proposed by
a property owner pl.~rsu.ant to 11 DCMR 102 .2(x) ;

7 .

	

provide that the act which vests construction or
occupancy rights be an act which occurs at an
ear_1_ier or. later point than the filing of an
application far a bui~_ding permit or cerf.ificxte
of occupancy ;

provide that the limitation an the vesting of
rights would operate immed._ately upon a decision
by the Commission to hold a hearing, at the start
of the next day ar retroactively ;

9 .

	

adopt a provision which would . allow a building
permit to be ~_ssued to remedy a problem which
results from an emergency, when there is a danger
to life ;

10 . adopt a provision which would a~_low the Board of
Zoning Adjustment to grant relief by special
exception when the case before the Zoning
Commission would not be resolved within nine
months ;

11 . substitute the phrase °'the effective date of these
regulations or any amendment thereto", for the
date "May 12 s 195" wherever it appears in
sections 3202 and 32.03 ;

12 . make any change to the Rules of Practice and
Procedure before the Zoning Commission which would
be necessary in canfarmit~r with the above proposed
amendments to `title 11 ;

13 . amend 21 DCNiR 3202 .5 to provide that the right to
construct a building or other structure would not
vest until a permit to construct the building or
structure has been validly issued, and the permit
holder has completed a substantial dectree of
construction under the permit, and in good faith
reliance thereon ;

14 . adopt a provision which would require an applicant
for a construction permit to give notice of the
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filing of the application to the Advisory
Neighborhood Commission in which the proposed

eture would be located, if the area, height,
bulk, or other characteristics of the proposed
structure are signifioantP and

15 . adopt a provision to establish a procedure and fee
by which the Distr=Lct would grant a reservation of
a vested right to construct a building ar a -ther
structure before the filing of an application for
the permit to construct the building or structure .

~'he Cammission also invited the submission of views on
other issues which any interested person believed to be
reasonabhy related to the proposed amendments® In its
notice of the January 7, 1988 hearing, the Commission stated
that it also would consider the adoption of amendments which
pe~~sans who partioipate in the hearing ree°ommenc?
tines to the am.endm<rnts identified as
through 15 .

`fhere

	

was

	

sui~stantial

	

participation

	

in

	

the

	

public
hearings and through submission of written comments by civic
and community groups, Advisory Neighborhood Commi :~sians,
represent.a.tives of developers, and other interested arga-~
nization.s and individuals .

	

'fhe views which were e~>pressed
ranged from favoring maximum stabili_t ;r and certainty
development process to fa~rori.n g maximum protection of the
goals ar~d policies of the Comprehensive Plan .

At the regular monthly meeting on August 3, 1987, the
ng Cammission first. considered proposed action in this

case . Its preliminary decision at that time eras as follows°

Adopt provisions which would restrict the vesting
of occupancy rights when a map amendment case is
pending before the Commission ; such provisions
waL~.ld have amended 11 DCM?~ 3203, by adding thereto
a provision analogous to 11 DCI~SR 3202 .6 ; the
rationale far this amendment would be to regulate
the establishment of new uses in the same manner
as is new construction ;

? .

	

Not adopt a provision to restrict the vesting of
occupancy or construction rights during the
pendency of a. text amendment ease before the
Cammission ; the reason far not adopting this rule
is that text amendments, whicY~ are ordinarily
cansi~dered far general application throughout the
Listriot, are inherently mare complex than map
amendment rulemaking cases, which ardinar .i l~r apply
to a relatively smaller areas this is generally
so, e~,=en though it ~_s the case that text amend-
ments are involved in certain m.ap amendments, such

ssLIeS
alterna-~

bered 13



Z .C . CASE N0 . 872
PACE 4

3 .

	

Nat adopt a provision such as proposal numbered 3 ;
there was na support far such a rule fr.am any
participant, and its rationale is not consistent
t~tith the general principal that the Zoning
Regulations in the District permit development to
less than the fu?_1 allowable scale ;

4 .

	

Nat adapt provisions such as proposals numbered 4
or 5 ; the Commission canr_ludec~ that it would be
more reasonable to adhere to a rule of general
applicability, and to address any special circum-
stances by emergency rulemaking ;

5 .

	

Adapt a pra~Tision such as proposal numbered 6 ; it
is not unusual for a PUD proposal to contain
elements tahich a.r_e in part mare restrictive than
the extant zone classification, and. the Commission
concluded that it would not be reasonable to limit
anv interim construction to the limits which are
proposed in a PUD ;

6 .

	

Tot to adopt a provision such as proposals num-~
bered % or 8 ; the Comm~_ssion determined that in
these respects the extant provisions, based upon
the amendments adopted in Z .C . Case No . 86_2,
provided a sound, balanced scheme ;

7

as those which intJolve overlay provisions ; the
greater complexity renders it administratively
impractical to restrict development and business
activity while such cases are pending ; moreover,
it is inherently more difficult to projec:,t the
approximate ultimate decision in such oases ;

apt a provision such as proposal numbered 9, to
allow a building permit to be issued to remedy a
life-threatening emergency situation, but not to
permit any additional height or_ bulk ;

Nat to adopt a provision for special exaepta_on
relief when the case pending before the Zoning
Commission is not resolved witYiin nine months ;
such a provision would be of marginal value, yet
would enta~_1 further complicati_an of the decision--
making process far the Zoning Commiss~_on and. Board
of Zoning Adjt~.stment ;

9 . Adopt proposal numbered 11 to conform Title 11,
DCMR, to the original intention of the Zoning
Commission in adoption of the 1958 Zoning Regina®
bans ;

10 . Not to amend 11 DCMR, Chapter 3Q, as na need far
such amendments was evident .
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At the meeting an August 3, 1987, the Commissian
discussed two other issues which were identified during
course of the Commission`s consideration of this case : (1)
a proposal to establish a °°reservation" saTstem to allow
developers to establish a vested right to build before
filing an application for a building permit ; and (2) the
administrative practice of allowing the filing of can

ctior. plans far re~riew by the Zaning Division, and
ating that filing as th.e act which vests cUr~st.ruction

rights, even though it occurs before the filing of an
application far a building permit .

The Cammission requPSted the Office of Planning to
review this latter issue with the Department of Consumer and
Regulatory Affairs, and to report to the Cammission . It
took no action at that time on adoption of a "reservation`"
system .

At the October 13, 1987 meeting, the Cammission re-
ceived the report of the Executive D~_rector, and adopted an
emergency rule to amend 11 DCMR 32Q2 .5(a), governing the
filing requirements far an application for a building
permit . The emez~gency amendment was effected by Zaning
Commissian Order TIa . 546 . The Commissian also set the
January 13, 1988 hearing date to consider this issue and the
other issuPS identified as proposed amendments numbered 13
through 15 on pages 2 and 3 above . The Cammission resolved
the issue which was the subject of emergency rulemaking by
final action which was effected by Zaning Cammission Order
No . 562, effective February 12, 19£3$ .

Commissian considered the remaining issues at the
public meeting an February 8, 19$8 . It took proposed action
at that time to amend the Zoning Regulations as follows :

1 . Establish the issuance of a building permit or
certificate of occupancy as the events which vest
construction and use rights, respectively .

Provide an exception to the foregoing, to apply to
occupancy rights in connection with construction ;
i_f a use is designated at the time of application
far an issuance of a building permit, the issuance
of such a building permit would vest accupanclJ
rights .

3 . In the case of construction rights which have
vested before an amendment to the Zaning
Regulations which would be more restrictive than
the vesting permit, require the developer_ to begin
construction ~~~ithin a time frame that is
consistent with the District of Columbia building
Code ; the Executive Director of the Zoning
Secretariat was directed to determine the
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appropriate length of time to include in a native
of proposed rulemaki

4 .

	

repeal

	

11

	

DC1~IR 32Q2 . E .

5 .

	

Establish at the time of final action an effective
c'~ate, ar date :, for the amendments .

6 .

	

Not to adapt a "reservation" system .

The Commission's reasons for the proposed action are as
fellows®

Because there is inherently a degree of uncertainty in
the development a.nd use of_ land, and in the quasi-legisla--
tive process, it is reasonable to recognize and accept that
uncertainty . On balance, it is preferable that new struc-
tures and uses of land be in conformity with the Zoning
Regulations which are ir1 effect wrien the new structures and
uses are authorized . Title 1,1, Chapter 20, provides gener-~
aus rights to continue nonconforming uses a.nd structures .
It is not reasonable also to provs_de overly generous rights
to establish brand new nanconforming uses and structures .
Rules which vest rights at the time an application is filed
encourage speculative haste to establish those rights .

The Cammission also determined to adopt a new provision
to require construction to begin within a reasonable per_iad,
consistent caith the Building Code .

The Commission proposed to allova occupancy rights to
vest at the time of issuance of a building permit which
designates the proposed occupancy . A developer should not
be placed in the position of building a structure far a
particular authorized use, and have it determined after
construction that the desic;nated use is no longer permitted®

The Commission also proposed to repeal the rule which
limits construction rights during Commission rulemaking
proceedings to consider amendments of the zone district
classif~_catian of lan

Notice of proposed rulemaking was published in the D .C .
Register on May 20, 1988 (35 DCR 3891) , and provided far
comments to be received through July 1, 1988 . Because the
Commission thereafter revised its schedule for cansider_ation
of final action, the Cammission reopened the comment period
to allow comments to be submitted through September 9, 198$ .

Comments tire re received from a similar range of indi-
viduals and organizations ® including ANCs, as are noted on
page 3 of this order as having participated in the hearings .

The comments may fairly be summarized as fellows°
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Both support of and opposition to the proposed
amendment that would defer the vesting of rights
until the issuance of a building permit ar certif-
icate of occupancy .

Continued support for deferring the vesting of
construction rights even ftarther, until there hoc
been substantial construction in good faith
reliance on the permit .

Both support of and apposition to the proposed
repeal of 11 DCMI2 3202 .6 .

4 . Apposition to the proposed
vievrec3 as extending the time for beginning con-
struction .

ent which was

Supporters of more restrictive over-all provisions
cited the importance of assuring compliance with the
Comprehensive Plan, and of retaining control over develop
ment even after a permit is issued, and contended that
d.evelapers could reasonably adjust to more restrictive
controls over the process . It was also observed that the
Commission had not given proper public hearing notice either
of the proposed repeal of 11 DCNR 3202 .6 or of the proposed
new

	

1 ~.

	

DCMR

	

3202 .4 (a} .

Supporters of more generous over-all regulations cited
the inherent risk and delays in the development process, the
value of development to the District, the need to minizzzize
risk, delay and uncertainty in the process, and the poten-
tial for pressure on administrative offic.°ers of the District
to delay permit approval as a ~:~7ay to prevent the vesting of
rights .

At its meeting on September

	

15 ,

	

19 $ 8 ,

	

the Commix
considered these carunents and the further views of the
Qffice of Planning . The Coznmissi_on's final action is
discussed and set Earth below .

The Commission does not believe that concerns expressed
lay the development com~n~unity are well founded . The amended
vesting provision remains more favorable than the majority
rule which requires substantial construction . The
Commission does not discern in the Comprehensive Plan that
daunting degree of ambiguity that is found therein by some
participants in this proceeding . The Plan provides reason-
able guidance to one who approaches it to be guided by it ®
rather than to find the opportunities which it may present
for expansive interpretation . To the extent that there i
ambiguity in the Plan, it is reasonable for the District
expect c..au -tion where caution is due, rather than to li_cezzse
or stimulate undue boldness .
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The Commission observes that one bank officer testified
that a financial institution generally wi_11 not release a
construction lawn on a projec°.t until a valid building permit
has been issued .

The Commission recognizes that the amended rule will
require even®handed and timely administration, if it is not
to grave correct the forecasts af_ delay in the permit
review process . The forecasters may not themselves be
entirely convinced that this is a serious prospect . No
comment was accompanied by a proposed remedial provision to
prevent the hypothetical mischief of intentional delay . It
therefore appears that the gloomy prospect may be mare
welcome as Ga demon to scare off the amendment, than it is
feared as a concern to be taken seriously and addressed .

The Commission nonetheless observes that the District
government- is bound to adm~_nister rules fairly, and that all
who do business with the District are entitled to no less<
No claim has been made to the Commission that this rightful
expectation has been violated, nor should the absence of
such a claim come as unexpected . It is a routine obligation
of public office to resist undue press~.are . The Commission
has not been made aware, either in this ease, or through the
service of the various Commissioners or the Board of Zoning
Adjustment, that this obligation is not routinely met .

~n7i_th respect to the second category of comments, a
requirement that the permit have been acted upon before the
effecti~re date of the amendment would go too far . At same
paint, there must be certainty . As it is, the development
community is substantially troubled by the proposed amend-
ment . Although the Commission is not prepared to retain the
current rules which vest rights upon application, it
recognizes the legitimacy of the need for a reasonable
degree of certainty . The Commission will not exacerbate the
process of adjustment to the approved. amendments by making
the vesting of rights a type of sporting event to be played
with an indefinite number of extra innings . The District`s
issuance of a permit should fix rights in place®

The zoning Regulations do not generally require con
structian to begin ar uses to be established within a time
certain of the issuance of a building permit or certificate
of occupancy . 11 DC1~`IR 3202 .5(b), which requires by inappra®

to jargon that a permit be '°taken out°° within six months
of the effective date of the Zoning Regulations, certainly
does not do so . This language suggests na more than that a
permit must be timely remzoved from the permit office .

	

Tt
is not apt to impale a. requirement to begin construction .
Title 11 uses reasonable, sensible, and unambiguous language
to impose a deadline to begin construction, where such a
deadline is intended . See 11 DCMR 2406 .9 and 3104 .3 . Also
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see the analogous previsions of Title 1Z,., DCMR (1987) .
Section 108 .11 of thhat title requires an applic°.ant. to
°'obtain" a building permit within nine months of noti-
fication tiZat. the permit is ready for issuance . Section
117. .9 sets a time limit fc~r beginning work .

Accordingly, for the Zoning Regulations to set forth
generally applicable time limit on the initiation of

str_uctiop, a time limit. must be adopted anew® The
proposed limit of two years is shorter than the 22 year time
limit which is available, with extensions, under 12 DCMR
111 .9 (1987 . The Commission also concludes that this
pro~pision is within the scope of the notice of the January
7, 1988 public hearing .

It. appears that the proposed repeal of I1 DCMR 3202 .6
would be beyond the scope of either notice of public hear-
ing . The Commission is persuaded that the repeal is cJith~.n
the scope only of a broad reading of the notice of the
~7anuary, 1988 hearing . No participant in that hearing
treated the repeal as being at issue, car even suggested that
it bP considered . Rather, the proposal was the Commission°s
response to its experience, and to its view of the relation®
ship of the rule to the other amendments which the
Commission proposed to adopt . The Commission will not take
final action to repeal 11 DCMR 3202 .6 at this time .

The foregoing responds to the full range of comments,
including those from Advisory Neighborhood Commissa_ons 1C,
lE, 3B, 3C, 4A, and 6C, received in response to the Notice
of Proposed Rulemaking .

Ey letter dated May 19, 1988, the proposed rule was
referred to the National Capital Planning Commission (rICPC) .
Ey letter dated u~uly 7, 1988, the Executive Director of
NCPC, exercisirxg delegated authority, reported hia finding
that the proposed text changes would not adversely affect
the Federal Establishment or other Federal interests in the
National Capital, nor be incozlsa_stent with the Comps°ehensive
Plan. for the Natioral Capital . In a further report dated
September 8, 1988, NCPC recommended against the repeal of 11
DCMR 3202 .6, on the basis of a potential adverse effect on
Federal Interest zone changes .

The Commission recognizes that _ts final action not to
repeal 11 DCMR 320?_ .6 will require ~_t to retain jurisdiction
over_ Case No . 872, in order to ~.ddress issues which are
presented by the retention of that sub-section . Accord
ingly, the Commission retains jurisdiction for that purpose .

The Zoning Commission believes that the proposed amend®
menu to the Zoning Regulations are a.n the best interest of
the District of Columbia, are consistent with the intent and
purpose of the Zon~_ng Regulations and Zoning Act, and are
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not. inconsistent with thE~ Comprehensive Plan far the
National. Capital .

In consideration of th.e reasons set forth herein, the
Zoning Commission hereb= orders APPRQVAL~ of amendments to
Title 1.1, DCMR (the Zoning Regulations), as follows-

Strike current sub-section 3202 .4 ® and insert
in its place the followingm

3202 .4

	

Any construction authorized by a .
building permit may be carried to
completion pursuant to the provisions of
this title in effect on the date that
the permit is issued, subject to the
follawing conditions®

(a) The permit ho1_der shall begin
construction work within. t~aa years
of the date an which the permit is
issued. ; and

(b) Any amendment of the permit shall
comply with the provisions of this
title in effect on the date the
permit is amended,

Repeal sub-section 3202 .5 .

32.02 .7

	

A building permit issued in accordance
with sub-sections 3202 .4 through 3202,6
shall not be renewable if permitted to
lapse, unless it is reprocessed in
accordance with all provisions of this
title .

3 .

	

Redesignate subsections 3202,6, 3202 .7 and 3202,8
as 3202 .5, 3202 .6, and 3202 .7 respectively, and
make consistent technical amendments in the
latter, so that it reads as follo~?sm

4 .

	

Strike

	

current

	

sub--section

	

3203 . $ ,

	

and

	

insert

	

in
its place the followings

3203 .8

	

Any use which is authorized by a
certificate of occupancy ma~j be estab-
lished and continued pursuant to the
terms of the certificate and the
provisions of this title in effect on
the date that the certificate is issued,
subject to the follawing conditionsA

(a) The use shall be designated on the
certificate of occupancy in terms
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of a use classification whic~~ is
established by this title ;

(b) The use shall k}e estak~lished within
six months of the date on which the
certificate is issued ; and

(c) Any amendment of the use authorized
by the certificate shall complST
with the provisions of this title
in effect on the date that the

irate is amended .Cer

5 .

	

Strike current sub-section 3203 .11, and insert in
its place the following :

32.03 .11

	

This sub-section shall govern the
issuance of a certificate of occupancy
for the use of a structure, ar part
thereof, if. the establishment of the use
is dependent upon the erection, con-
struction, conversion, ar alteration of
the structure, ar part thereof ;
Provided, that the following require-
ments are met :

(a) The use aut.horizec.~ shall be des-
ignated as a proposed use at the
time of application far the build
ing permit on which the use le-
gends ;

(b) A building permit shall be issued
in compliance with section 320? of
this title ;

(c) At the time of issuance of the
building permit which is required
by this sub-section, the proposed
use shall be designated i_n a
provisional certificate of occupan-
cy ; and

(d) The use designated in the pravi-_
sional certificate of occupancy
shall comply with all provisions of
this title in effect on the date on
which the building permit rec~ui .red
by this sub-section is issued®

Technical conforming amendments shall be made to
sub-sections 32.02 .1, 3203 .10, and 3203 .11, with
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Vote of the Zoning Commission on proposed action on
February 8, 1988a 5~-0 (Lindsley Wiliiams, Maybelle Taylor
Bennett, Patricia N . Mathews, George M . White, ar~d John G .
Parsons to approve amendments to the Zoning Regulations . .

Vote of the Zoning Commission on September 15, 1088, on
final action to adopt the foregoing amendments to the Zoning
Regulatiansa 5°0 (Lindsle~,r Willi_ams, John G . Parsons,
Maybelle Taylor Bennett, and George M . White to approve
amendments to the Zoning Regulations, and to adopt this
Orders Patricia N . Mathews to approve amendments and adapt
this Order, by prosy vote) .

~n accordance with 11 DCMR 3028, this order is final
and effect~ivre upon publication in the D .C . Register, that is
on

87-2/SANDIS

respect to references to other pravisions of Title
11 .

sL~,LE TEa ~"T.OR BENNE'1"1' -_

	

EDWARD :L~ . CI7RRY
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Executive Director
Zoning Commission

	

Zaning Secretariat


